Functional Separation of Telecom Companies into Network and Services
Εγκύκλιος της UNI με αριθ. U050/TEL ημερομηνίας, 25 Σεπτεμβρίου 2007. 

Προς όλους τους αγαπητούς συναδέλφους των συνδικαλιστικών οργανώσεων  τηλεπικοινωνιών της UNI,

Το διαχωρισμό των επιχειρήσεων τηλεπικοινωνιών στο δίκτυο και τις υπηρεσίες επιχειρούν διάφορες κυβερνήσεις, ρυθμιστικές αρχές και οι ιθύνοντες όπως η FCC και η Ευρωπαϊκή Επιτροπή.

Καθημερινώς εξαγγέλλονται προθέσεις, είτε για διαχωρισμό των δραστηριοτήτων λειτουργίας δικτύων από τις δραστηριότητες υπηρεσιών, είτε για λήψη άλλων μέτρων για να επιτραπεί η καλύτερη πρόσβαση στα ευρυζωνικά δίκτυα από ιδιωτικές εταιρείες. 

Οι ρυθμιστικές αρχές συνεχίζουν παγκοσμίως να επιδιώκουν να μεγιστοποιήσουν τον ανταγωνισμό σε όλους τους τομείς των επικοινωνιών. Ο διαχωρισμός του δικτύου πρόσβασης και των υπηρεσιών είναι ακριβώς ένας άλλος  τομέας ιδιαίτερα του συρμού για την εποχή μας στο ανταγωνιστικό περιβάλλον των τηλεπικοινωνιών, όχι αντίθετο από την παροχή υπηρεσιών στους τοπικούς βρόγχους και υποβρόγχους όπως συμβαίνει σήμερα. 

Ο διαχωρισμός, που μπορεί να λάβει διάφορες και ξεχωριστές μορφές, συνεπάγεται την καθιέρωση μιας νέας μορφής επιχείρησης με τον επιβεβλημένο πάροχο υπεύθυνο για τη διαχείριση της πρόσβασης στο δίκτυο για όλους τους υπόλοιπους παρόχους. Φυσικά αυτό έχει μια σημαντική σχέση με την απασχόληση εργαζομένων στις τηλεπικοινωνίες. 

Οι Οργανισμοί πρέπει να γνωρίζουν αυτή την κατάσταση και τις ανησυχίες των συντεχνιών και των μελών τους. 

Για αυτές τις προτάσεις και εξελίξεις η UNI είναι στο στάδιο της ανάπτυξης ενός εγγράφου που θα απαριθμεί τις πολιτικές της UNI για τον κανονισμό των τηλεπικοινωνιών, τις θέσεις της UNI στις προτάσεις του διαχωρισμού που είναι αυτήν την περίοδο εν εξελίξει.

Οι συντεχνίες πρέπει να είναι σε θέση να επηρεάσουν τις κυβερνήσεις και τις ρυθμιστικές αρχές όταν θα συζητούν το θέμα για λήψη αυτών των αποφάσεων. 
The separation debate
1. The issue
Regulators worldwide continue to seek to maximise competition in all areas of communications. Separation of access and networks is just another, particularly fashionable, means of encouraging competition, not unlike local loop unbundling (LLU).

In effect, separation, in whichever form, is intended to avoid the dominant operator (usually the incumbent) granting preferential access to its network to its own retail operations, at the expense of competitors attempting to access the network. Almost all communications regulatory packages contain provisions on access to networks on a non-discriminatory basis.

However, discrimination, on both a price and a non-price-related basis, remains common within the industry. Separation is viewed as a means of guaranteeing non-discrimination in practice.

Separation entails the setting up of a new business within the incumbent operator charged with managing access to the network for all operators according to non-discrimination rules.

Separation, however, can take several different forms and it is worthwhile explaining these briefly:

Form Characteristics

Accounting separation

Individual financial reporting for each of the incumbent’s businesses/units in overall regulatory accounting.

Functional separation

(or operational separation)
Establishment of new, separate business unit within the incumbent’s group structure with sufficient safeguards/protections to differentiate it from other parts of the group

Legal separation (or structural separation)

Exactly as with functional separation, except that the new business unit is made into a distinct subsidiary of the incumbent’s group

Ownership separation

Sale of the newly created business unit outwith the control of the incumbent’s group structure
2. Stakeholder debate
Naturally, the separation debate has sparked some passionate responses from stakeholders in the industry. Policymakers have begun to view separation as a useful tool in increasing competition and attacking the market dominance of incumbent operators. The vast majority of incumbent operators, on the other hand, have come out against the idea. They claim the process will be overly costly and could lead to permanent regulation of the sector. Most incumbent operators argue for ex-ante2 regulation to be removed in order for competition law to govern matters.
New entrant and competitor operators were among the first to champion the cause of separation. They continue to argue that separation will bring about cost reductions, increased transparency and efficiency and a clearer regulatory perspective.
National regulators, on the whole, have been non-committal on the subject. However, somehave championed the model (such as OfCOM3, UK) while others have offered a much more cautioned view (such as ARCEP4, France). Such caution has been largely based on doubts over the quality of service and the level of investment in a functionally separated network.
Several other national regulatory authorities are at various stages of discussion on the issue. In Ireland, new owners of incumbent operator, Eircom, Babcock and Brown, claimed that separation may allow them to raise capital “more easily” for the rollout of new services, citing the positive example of separation among water utilities. Both Telstra, in Australia, and Telecom New Zealand appear set for a functional separation with the New Zealand Government already announcing a change to the law, both heavily based on the BT Openreach model (see below). The Italian approach is somewhat different, as it seeks to separate the network completely from retail services, having already introduced a quasi-functional separation model in 2002. Japan has for some time now operated the accounting separation model.
It is clear that separation is an issue that will not simply go away and one which UNI and its affiliates must be aware of and prepared to respond to.
The BT Openreach ‘precedent’
The case of BT and its functionally separate business unit for network access management, Openreach, is often cited as the precedent and model in calls for further separation of the industry’s incumbents. While the case can offer some enlightening lessons to unions, the specificity of the case should not be forgotten in attempting to provide an overview on the concept of separation.

The creation of Openreach saw some 32,000 BT employees moved into the new unit, which controls and operates the duct, fibre, copper and other non-electronic assets in the access/backhaul network.

Chinese walls were established between Openreach and the rest of BT Group’s operations and systems. The unit is overseen by an ‘Equality of Access Board’ with independent directors while employees are subject to an OfCOM approved ‘Code of Practice’ to ensure they act in a fair and even handed way with all customers. While the involvement of the unions in the UK can be seen as key in

ensuring the successful management of this process, the establishment was regarded as the ‘least bad’ settlement achievable under pressure from OfCOM.

It should be remembered that the establishment of Openreach, and the costs incurred, are, at least, partially the result of the failure of OfCOM to successfully institute local loop unbundling in the UK.

This is far from being the case in all national contexts.

3. Questions to be addressed
Investment in and quality of the network
The principle concern regarding separation is that of stalling large-scale, infrastructure investment. Advocates of separation contend that a partitioned network section could encourage investment in fibre networks, with regulators allowing a rollout on the basis of functional separation, which would enable the investor to become the only FTTx5 in the national market, thus discouraging parallel investments.
This is, to say the least, a convoluted and contentious argument. UNI Telecom has consistently argued for regulatory policies to be designed to ensure fair returns on large-scale investments.
The concern remains with functional separation that, in fact, the motivation to invest in the network will fall. Serious under-investment has been witnessed in several network industries in the past and more and more analysts are making the analogy between communications and railways.
A related worry regards the quality of service provided by a separated network. The new, separated network access unit of the incumbent would have, in theory, no link with retail operations. Thus, why should this unit seek to maintain or improve quality of service? 
The degradation in value of a key service of general economic interest, with a public service obligation vis-à-vis quality of service, would be an unacceptable consequence of regulatory decision-making.
Employment
Sadly and predictably, regulatory developments continue to be made with little or no regard to employment and social consequences. This is having serious and painful consequences on the communications industry as a whole. Separation, like many grand regulatory strategies, has very real effects on the ground, for the millions of men and women providing communication services, which in turn provide the motor for national social and economic growth.
The maintenance of salaries, terms and conditions, pensions and group-wide bargaining are primary among employment concerns. The rush to functional separation should not be used as a means of reducing work conditions for an incumbent’s workers in the newly separated unit.
The relationship of this unit to the group is also of key importance for employees. Mobility for employees should be retained (between the incumbent group’s different units), while bonus schemes and performance payments relating to group performance should still benefit workers in the separated business unit.
The potential division of employees into even more business units also raises questions regarding skills and training, at a time when ICT industries in many parts of the world are suffering from a severe skills shortage. Will employees in a network access management unit have the opportunity to train and develop with new technologies and in other areas of the operator’s business?
Finally, pressures already exist on employees to provide non-discriminatory network access to all operators. Regulatory oversight will be necessary to ensure that this access is demanded, processed and provided in a transparent and non-discriminatory environment in a separated access setting.

Costs
One aspect, on which most commentators agree, is the high cost of instituting separation. Separation is certainly one of the most obtrusive, time-consuming and costly regulatory remedies to be proposed in recent years. The incumbent’s reorganisation and the duplication of positions in the new business unit could perversely lead to increased network access costs for all operators. Defining who should pay these costs is a contentious issue. However, it could also lead to jobs being created in the new business unit.
Where to separate
Despite several key similarities with other, previously separated network industries, identifying the boundary for separation within the communications network is a much more challenging task. Should this boundary be the total lack of replication of infrastructure or the dominant position of the incumbent on the wholesale market (relating to the infrastructure)?
Having made this fundamental choice, doubts remain as to its relevance in a rapidly evolving technological environment. As technologies develop, how would any separation line be updated to take account of new technologies?

Unending regulation?

Several stakeholders, not least the powerful incumbent lobby, have criticised separation on the grounds that it will lead to never-ending regulation of the sector. By choosing separation, regulators are already admitting defeat in the current initiatives to spur competition, and accepting regulatory oversight in the medium term. This would appear to contravene the characteristic of many regulatory frameworks which is that they are flexible and regularly updateable.
UNI Telecom would not advocate the abolition of regulation, as much of the public service obligation rules, such as the provision of a universal service, are tied into these regulatory frameworks, but it should be noted that separation will entail new regulatory costs while not removing the need for remedies to determine tariff, quality of service, interconnection and licensing. Wholesale price regulation, in particular, can lead to pseudo wage regulation, as regulated prices reduce companies’ margins with which to negotiate salaries and conditions for employees.
4. Conclusions
While the goal of achieving non-discrimination in itself is uncontroversial (provided sufficient incentive remains for large-scale investments), severe doubts remain about the effectiveness and efficiency of separation to achieve this goal. 
The fervour of some policymakers in adopting this approach could lead to a hastily planned, costly and obtrusive regulatory remedy. For the health of the industry and its workers, UNI Telecom urges caution in regard to separation. The greedy appetite of some policymakers and regulators for destroying market dominance has already had questionable impact on the growth of the information society and on the consumers and business, which rely upon it.

It would be an extremely regrettable consequence of the current rush to separate, that what began as a means to encourage non-discriminatory access turned into a capital grab for institutional investors (shareholders). It is interesting to note that among those financial analysts arguing most ardently for separation (and being quoted by policymakers), the rationale appears to be a potential windfall for shareholders of incumbent operators from the eventual

sale (ownership separation) of the newly separated network access management units. 
Bear Stearns gloats that a potential €123bn could be released from European telcos alone from such a sale.
The potential consequences for employment in such a development are all too evident. The potential consequences for the communications industry as a whole could be calamitous. At a time when investment in next generation access networks is crucial in advancing the socioeconomic benefits of the information economy, any degradation of investment levels and of quality of service levels would be an unwise and retrograde step.
The rush to separate should also be considered in light of the industry’s continuing trend toward convergence. At a time when more and more value is being found in bundled services, the vertically-integrated operator (incumbents) would appear to be in a natural position to take advantage of the opportunities afforded by new services and the growth of broadband.
The choice for functional separation should remain the domain of national regulatory authorities. If instituted, it should be with the full consent and participation of all stakeholders, including employee representatives and unions, and for reasons of growth and advancement in the industry, not to incapacitate an incumbent operator or to extract yet more capital from a crucial service of general economic interest. 
